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The Petitioner seeks immigrant classification as an abused spouse of a U.S. citizen. See Immigration 
and Nationality Act (the Act) section 204(a)(l)(A)(iii), 8 U.S.C. § 1154(a)(1)(A)(iii). Under the 
Violence Against Women Act (VA WA), an abused spouse may self-petition as an immediate 
relative rather than remain with or rely upon an abuser to secure immigration benefits. 

The Director, Vermont Service Center, denied the petition. The Director concluded that the evidence 
did not establish that the Petitioner had a qualifYing relationship with a U.S. citizen spouse and, 
therefore, he was ineligible for immediate relative classification based on that relationship. 

The matter is now before us on appeal. On appeal, the Petitioner submits a brief and previously
submitted evidence. The Petitioner claims that the Director did not properly analyze or consider the 
evidence in the record of proceedings. 

Upon de novo review, we will dismiss the appeal. 

I. APPLICABLE LAW 

Section 204(a)(l )(A)(iii)(I) of the Act provides that an individual who is the spouse of a United States 
citizen may self-petition for immigrant classification if the individual demonstrates that he or she 
entered into the marriage with the United States citizen spouse in good faith and that during the 
marriage, the individual or a child of the individual was battered or subjected to extreme cruelty 
perpetrated by the individual's spouse. In addition, the individual must show that he or she is eligible to 
be classified as an immediate relative under section 201(b)(2)(A)(i) ofthe Act, resided with the abusive 
spouse, and is a person of good moral character. Section 204(a)(l)(A)(iii)(II) of the Act. 

The eligibility requirements for a self-petition under section 204(a)(l )(A)(iii) of the Act are further 
explained in the regulation at 8 C.F.R. § 204.2( c )(1 ), which provides, in pertinent part: 

(i) Basic eligibility requirements. A spouse may file a self-petition under section 
204(a)(1)(A)(iii) ... of the Act for his or her classification as an immediate relative ... 
if he or she: 
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(A) Is the spouse of a citizen or lawful permanent resident of the United 
States; 

(B) Is eligible for immigrant classification under section 201 (b )(2)(A)(i) ... 
of the Act based on that relationship [to the U.S. citizen spouse]. 

The evidentiary guidelines for a self-petition under section 204(a)(l)(A)(iii) of the Act are further 
explicated in the regulation at 8 C.F.R. § 204.2(c)(2), which states, in pertinent part: 

(ii) Relationship. A self-petition filed by a spouse must be accompanied by evidence 
of citizenship of the United States citizen . . . . It must also be accompanied by 
evidence of the relationship. Primary evidence of a marital relationship is a marriage 
certificate issued by civil authorities, and proof of the termination of all prior 
marriages, if any, of . . . the self-petitioner .. . . 

The burden of proof is on a petitioner to demonstrate eligibility by a preponderance of the 
evidence. See Matter of Chawathe, 25 I&N Dec. 369 (AAO 2010). A petitioner may submit any 
evidence for us to consider; however, we determine, in our sole discretion, the credibility of and the 
weight to give that evidence. See section 204(a)(l)(J) of the Act; 8 C.F.R. § 204.2(c)(2)(i). 

II. RELEVANT FACTS AND PROCEDURAL HISTORY 

The Petitioner, a citizen of Kenya, married A-G- 1 on 2003, in Missouri , and the couple 
divorced on 2014. On April 6, 2015, the Petitioner filed a Form I-360, Petition for 
Amerasian, Widow(er), or Special Immigrant (VA WA petition), based on his marital relationship with 
A-G-. The Director subsequently issued a request for evidence (RFE) based on the results of an 
overseas verification investigation, which revealed that the document submitted by the Petitioner as 
evidence of the termination of his prior marriage to his first spouse, M-W-, was fraudulent. The 
Petitioner submitted additional evidence in response to the RFE, and the Director denied the VA W A 
petition. On appeal, the Petitioner states, in part, that his 2014 divorce judgement is evidence 
that his Kenyan divorce from M-W- was valid. 

III. ANALYSIS 

On his VA W A petition, the Petitioner indicates that he was married once before he married A-G-. 
In the RFE, the Director noted that the record of proceedings contains a "Certificate of Making 
Decree Nisi Absolute (Divorce)" (divorce decree) , executed on 2002, by the 

Kenya, which indicates that the marriage between the Petitioner and 
M-W- is dissolved. The divorce decree was previously submitted to U.S. Citizenship and 
Immigration Services (USCIS) in support of a Form I-130, Petition for Alien Relative (alien relative 

1 Names are withheld in this decision in order to protect individuals ' privacy. 
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petition) filed by A-G- on July 29, 2009, on behalf of the Petitioner. The Director also indicated that 
an investigation by USCIS revealed that the divorce decree was fraudulent based on the repmi of the 
chief executive officer of the that the divorce decree does not exist in 
the court's files. The Director requested the Petitioner to submit proof of the legal termination of his 
marriage to M-W- and directed the Petitioner to submit the original divorce decree, in order for 
USCIS to verify its authenticity. 

In response to the RFE, the Petitioner did not submit the original divorce decree, as requested. 
Instead, he submitted a color copy of the divorce decree and a personal statement, in which he 
claims that, when he married A-G-, he understood that he was "legally free" to marry her based on 
the documents he received from a court in Kenya prior to their marriage. The Petitioner claims in 
this personal statement, without corroboration, that the Kenyan judicial system in the early-2000's 
"relied mainly on a manual procedure which led to frequent records disappearing and with no trace." 
The Petitioner's unsupported assertion regarding recordkeeping in Kenyan courts does not 
specifically address the finding by the chief executive officer of the that 
the divorce decree does not exist in that court ' s files . 

The Petitioner also submitted in response to the RFE a judgment issued by the Circuit Court of 
Missouri, on 2014, which denies A-G-'s request for an annulment but grants 

the Petitioner's Petition for Dissolution of Marriage. The Petitioner claims in his brief on appeal 
that, because the court denied A-G-'s request for an annulment, this judgment establishes that the 
marriage between the Petitioner and A-G- was valid and thereby demonstrates a qualifying 
relationship with a U.S. citizen . A-G- 's request for an annulment was supported by a letter from 
USCIS denying her alien relative petition because the Petitioner' s prior marriage to M-W- was not 
terminated when she married the Petitioner. In the judgment, the court noted that the letter from 
USCIS "suggested the [divorce] decree was fraudulent" but found it was hearsay because A-G-, who 
was unrepresented before the court, could not provide an adequate foundation for the letter. The 
court also examined the divorce decree and acknowledged that it had not been registered with the 
court or properly authenticated but found that it comported with the Petitioner's testimony to the 
court that he was not married to M-W- when he married A-G- and, accordingly, the court declined to 
annul his marriage to A-G-. 

In declining to annul the marriage between the Petitioner and A-G-, the court noted that the issue 
before the court is "whether the [Petitioner] had perpetrated a fraud on [A-G-] by entering into the 
marriage while still married to another woman living in Kenya." That is a different issue than the 
one before us: we determine solely whether the Petitioner is eligible for the benefit sought which, in 
this case, is predicated on the Petitioner's burden to establish that his prior marriage to M-W- was 
terminated prior to his marriage to A-G- and we do not address whether he perpetrated a fraud on A
G-. Primary evidence of a qualifying relationship with a U.S. citizen spouse is a marriage certificate 
issued by civil authorities, and proof of the legal termination of all a petitioner' s prior marriages. 
8 C.F.R. § 204.2(c)(2)(ii). A divorce must be valid under the laws of the jurisdiction granting the 
divorce. Matter of Hann, 18 I&N Dec. 196 (BIA 1982). Accordingly, we are not bound by the 
decision of the Missouri court and it is not persuasive in light of evidence in the record before us that 
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the divorce decree is fraudulent and the insufficiency of the evidence submitted by the Petitioner to 
establish that it is not fraudulent. 

In his brief on appeal, the Petitioner cites to the holding by the Board of Immigration Appeals 
(Board) in Matter of Astorga, 71 I&N Dec. 1 (BIA 1979), and claims that, because the Missouri 
court "declared the Petitioner's marriage [to A-G-] valid," we should also find that it is a qualifying 
relationship for purposes of approval of the VA W A petition. This argument is not persuasive for 
several reasons. First, the court did not rule that their marriage was valid; it only declined to annul 
their marriage because A-G- did not prove that the Petitioner perpetrated a fraud on her and, as noted 
above, that is not the question before us. Second, in Matter of Astorga, a state court found that a 
foreign national's prior foreign marriage was invalid under state law and there was no indicia that 
documents establishing that the prior marriage did not exist were fraudulent. Here, the Missouri 
court did not make such a finding with respect to the Petitioner's marriage toM-W-and whether the 
divorce decree is fraudulent. Therefore, the Petitioner's reliance on the holding in Matter of Astorga 
is misplaced. 

Similarly, the Petitioner's citation in his brief to the holding by the U.S. Court of Appeals for the 
Ninth Circuit in Ching v. Mayorkas, 725 F.3d 1149 (9th Cir. 2013), is unpersuasive. The Petitioner 
argues in his brief on appeal that USCIS should have provided the Petitioner with "hard evidence 
from the investigation [of the divorce decree] for his review or rebuttal." In Ching, the Ninth Circuit 
held that, because approval by users of an alien relative petition is a nondiscretionary decision, 
provided the parties meet statutory and regulatory requirements for eligibility, the beneficiary of an 
alien relative petition was entitled to a hearing in which she could challenge the evidence that her 
marriage to a prior spouse was not bona fide. 

· We are not bound by the Circuit Court's ruling in Ching because the matter before us did not arise in 
the Ninth Circuit and, even if it did, the procedural setting and facts in Ching are distinguishable 
from those before us. USCIS may question the authenticity of any foreign document of record that 
is relied upon to establish a familial relationship. See Matter of Richard, 18 I&N Dec. 208 (BIA 
1982). It is incumbent upon the Petitioner to resolve any inconsistencies in the record by 
independent objective evidence and any attempt to explain or reconcile such inconsistencies will not 
suffice unless the Petitioner submits competent objective evidence pointing to where the truth lies. 
Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988). 

As noted above, the Director explained to the Petitioner in the RFE the results of the investigation of 
the divorce decree and directed him to submit proof of the termination of his marriage to M-W-, 
including the original divorce decree. The Petitioner chose not to comply with the RFE and it is the 
Petitioner alone who bears the burden in these proceedings to demonstrate his eligibility by a 
preponderance of the evidence. Matter of Chawathe, 25 I&N Dec. 369, 375 (AAO 2010). USCIS 
has sole discretion to determine what evidence is credible and the weight to accord such evidence. 
Section 204(a)(l)(J) of the Act; 8 C.F.R. § 204.2(c)(2)(i). Under this evidentiary standard, the 
fraudulent divorce decree is not sufficient to demonstrate that the Petitioner's marriage to M-W- was 
lawfully terminated prior to his marriage to A-G- and the Petitioner has not submitted the necessary 
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documentation, namely the original divorce decree, to establish that his marriage to M-W- was 
terminated in accordance with the laws of Kenya prior to his marriage to A-G-. The U.S. 
Department of State's Visa Reciprocity Schedule for Kenya indicates that "[c]ertified copies of 
[divorce] decrees absolute may be obtained from the Registrar, The Law Courts ... [in] but 
there is no indication in the record that the Petitioner availed himself of this process. 

We also note that the Petitioner has not been forthcoming regarding his marital history in other 
proceedings before USCIS. The record of proceedings indicates that on two occasions, once in 2003 
and again in 2009, the Petitioner indicated on a Form G-325A, Biographic Information Sheet, that he 
had never been married before his marriage to A-G-. In addition, the Petitioner was interviewed 
under oath by USCIS on three separate occasions in connection with the adjudication of alien 
relative petitions filed by A-G- on his behalf and he never disclosed to USCIS that he was ever 
married to anyone other than A-G-. Because the Petitioner lacked candor to USCIS regarding his 
marriage to M-W -, his testimony is not credible evidence of the validity of his Kenyan divorce, 
particularly in light of the results of the overseas investigation that the Petitioner has not rebutted 
with the required evidence. See section 204(a)(1)(J) of the Act (providing that USCIS has sole 
discretion to determine the credibility of and the weight to accord the evidence submitted in support 
of a VA W A petition). Accordingly, the Petitioner has not established that he was divorced from M-
W- when he wed A-G- on 2003. 

Because the Petitioner was not divorced from M-W- when he married A-G-, he was in a bigamous 
marriage to A-G-, as "bigamy" is defined under Missouri law as marriage to an individual while 
already being married. See Mo. Ann. Stat. § 568.010(5) (West 2016). Under Missouri law, a 
bigamous marriage is absolutely void. See Mo. Ann. Stat. § 451.030. There are no provisions under 
Missouri law that allow for a bigamous marriage to be made valid by a subsequent termination of a 
prior marriage. Consequently, the Petitioner's marriage to A-G- was void from its inception and this 
defect cannot be remedied. 

Accordingly, the Petitioner does not demonstrate a qualifying relationship with a U.S. citizen and his 
corresponding eligibility for immediate relative classification pursuant to subsections 
204(a)(l)(A)(iii)(II)(aa) and (cc) ofthe Act. 

IV. CONCLUSION 

On appeal, the Petitioner does not overcome the Director's grounds for denial and, accordingly, the 
Petitioner is not eligible for immigrant classification under section 204( a)(l )(A)(iii) of the Act. 

In visa petition proceedings, it is the Petitioner' s burden to establish eligibility for the immigration 
benefit sought. Section 291 ofthe Act, 8 U.S.C. § 1361; Matter o.fOtiende, 26 I&N Dec. 127, 128 
(BIA 2013). Here, that burden has not been met. 

5 



Matter of R-W-C-

ORDER: The appeal is dismissed. 

Cite as Matter ofR-W-C-, ID# 17861 (AAO Aug. 16, 2016) 


